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ARE ALL ONLINE TRAVEL SITES GOOD FOR
THE CONSUMER: AN EXAMINATION OF SUP-
PLIER-OWNED ONLINE TRAVEL SITES

THURSDAY, JULY 18, 2002

HOUSE OF REPRESENTATIVES,
COMMITTEE ON ENERGY AND COMMERCE,
SUBCOMMITTEE ON COMMERCE, TRADE,
AND CONSUMER PROTECTION,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:30a.m., in room
2123, Rayburn House Office Building, Hon. Cliff Stearns (chair-
man) presiding.

Members present: Representatives Stearns, Deal, Bryant, Bass,
Walden, Terry, Towns, DeGette, Markey, Rush, and Eshoo.

Also present: Representatives Boucher and Gruecci.

Staff present: Ramsen Betfarhad, majority counsel; Mike
O'Rielly, professional staff, Brendan Williams, legislative clerk;
Jonathan Cordone, minority counsel; and Bruce Gwinn, minority
professional staff.

Mr. STEARNS. Good morning. I would like to welcome all of you
to this hearing of the Subcommittee on Commerce, Trade, and Con-
sumer Protection, entitled, “Are All On-Line Travel Sites Good for
tShe Consumer: An Examination of Supplier-Owned On-Line Travel

ites.”

I would like to especially thank our witnesses on behalf of the
committee for their appearance today and their testimony. Not-
withstanding the hyper-enthusiasm for all things Internet and elec-
tronic commerce of the recent past, the fact remains that the Inter-
net as an efficient ubiquitous communication tool has substantially
transformed in fundamental ways commerce as we know it today.

Electronic commerce transversing the communications network
that is the Internet is real, substantial, and rapidly becoming a key
component of our economy. The hyperpredictions of not so long ago
that e-commerce would reach between $3 and $4 trillion by the
year 2003 may not have come true.

But by most estimates the value of business-to-business commer-
cial transactions that transpire on-line is well over $1 trillion
today. More significantly, the rate of growth of such business-to-
business transactions is increasing unabated and it is far in excess
of the growth rate for off-line commerce.

Business-to-consumer e-commerce may also have not met the glo-
rious prediction of abundance who reigned during the .com bubble,
but the fact, my colleagues, remains that it has grown substan-
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tially and it continues to grow at rates unmatched by off-line com-
merce.

One of the more stellar examples of business-to-consumer e-com-
merce growth is the on-line travel business. For example, in just
over 3 years, 15 percent of all airline tickets are now being sold on-
line, and the growth rate for such transactions is still accelerating.

More significantly, increasingly consumers are seeking and re-
ceiving more advanced travel services through on-line travel sites;
such as arranging multi-city, or even country trips, involving a
myriad of reservations for air travel, car, hotel reservations, and
tours.

During the dot.com bubble, it seemed that any and all business
models were tried as investors in their euphoric state, vis-a-vis
anything Internet, had the penchant to welcome and accept them
all.

However, as the dust settled and we learned that while selling
books on-line made sense, selling groceries didn’t, a sort of new
business model has gained in appeal among dominant suppliers,
but only in certain industries.

That sort of new business model calls for the dominant firms
within an industry to collectively create an on-line distribution net-
work for their goods and services.

In practice, this business model has manifested itself in a num-
ber of supplier owned, on-line distribution joint ventures, where the
participating companies tend to be the top 5 or 6 in that industry.

These supplier-owned on-line distribution joint ventures are now
present across a number of industries, including air travel, lodging,
cosmetics, music, and even foreign currency exchange.

Now, there is no question that such supplier-owned on-line dis-
tribution systems engender economic efficiency and also consumer
benefits. At the same time there is also no question that any time
competitors come together in collaborative efforts such as these
joint ventures that there is a risk.

There is a risk for collusion activity that may impede commerce
and harm consumers. This hearing is meant to create an edu-
cational forum simply to examine both the benefits and possible
risks that supplier-owned on-line distribution systems hold for the
American consumer.

As examining the supplier-owned on-line distribution system
across a multitude of differing industries within which they appear
is a tall order at this hearing to accomplish, but we are going to
try to focus on the online tavel business only.

This hearing will focus only on on-line joint ventures in the air
travel and lodging industries. We have before us some great expert
witnesses on these issues. We had hoped to have Orbitz, and at
least one of the five major airlines that are involved with and own
Orbitz, to speak on Orbitz’s behalf.

Unfortunately, it did not work out, and they are unable to at-
tend. However, Gary Doernhoefer, Vice President and General
Counsel of Orbitz, LLC, has provided the subcommittee with writ-
ten testimony on behalf of Orbitz, which I now offer to be included
as part of the record, and without objection, it is so ordered.

[The prepared statement of Gary Doernhoefer follows:]
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PREPARED STATEMENT OF GARY R. DOERNHOEFER, VICE PRESIDENT AND GENERAL
COUNSEL, OrBITZ LLC

Online distribution of travel is the Internet’s greatest success story. Travel is the
most successful sector of Internet commerce. The Internet has offered services to
travelers that a great many of them find convenient and informative, and so con-
sumers of travel have given the Internet their highest vote of confidence—they
choose to use it, they like it, and they choose to use it again.

At the same time, we all have to recognize that leading up to the use of the Inter-
net, the automated distribution of travel has long been a sector troubled by insuffi-
cient competition, and that has resulted, among other things, in the costs of selling
through many of these systems being unreasonably high. Those costs are paid in
the first instance by the airlines, but are ultimately paid for by consumers as part
of the cost of air travel.

The purpose of Orbitz is to bring new competition to automated distribution: new
price competition, new technology, competition in the quality and content of the in-
formation provided, and new customer service competition. We believe that the re-
sults to date speak for themselves. We launched just 13 months ago, and since our
launch (and despite our relatively small size)

e price competition has increased (with several of our larger competitors for the
first time engaging in price reductions on the cost of making a booking),

¢ technology and information quality has increased (with at least one of our larger
competitors moving to new search technology), and

* customer service at many websites, both online agencies and individual airline
websites, has improved considerably in competitive response to improvements
in customer service first launched by Orbitz.

In short, as a result of new competition from Orbitz, competition has increased,
and competition is doing what it is supposed to do, which is to reduce cost and im-
prove products and services. The consumer is better off for Orbitz having entered
the market, whether or not that consumer actually uses Orbitz.

Let me review each of these arenas of increased competition:

Price Competition

Automated distribution came to air travel two decades before the Internet did. It
came in the form of Computer Reservations Systems (CRSs). These were enormous
mainframe computer systems with terminals placed in travel agencies. Typically a
travel agent was placed under contract by a CRS, that travel agent used only that
one CRS, and there were very few CRSs (there are only four in the world today).
That meant that any airline could only sell through the agents that used a par-
ticular CRS by agreeing to pay whatever that CRS decided to charge for each book-
ing made. As every government agency that looked at the issue found,! that gave
the CRSs the power to price their services at levels far above what would exist in
the case of a competitive market.

Furthermore, what were excessive prices paid for CRS booking fees 15 years ago,
have continued to climb every year since then, despite the fact that computing and
telecommunications costs have declined dramatically over the years.

In 1984, federal rules were put in place to try to limit the monopoly powers of
the CRSs. In some instances, those rules have been somewhat successful, as in lim-
iting the display bias of the CRSs. But the rules have been completely ineffective
with respect to monopoly pricing of CRS services, and so those excessive costs have
been built in to air transportation ever since, and get worse with each passing year.

The coming of the Internet to air travel in the late 1990’s brought hope that this
anti-competitive bottleneck might be opened up, restoring competitive market forces.
It was impossible to launch a new CRS competitor, since they operated under con-
tract to travel agents and all the travel agents were locked up in existing contracts.
But new Internet sites were being launched every day. Users don’t have contracts
with websites—they just use the website if they want to. The hope was that the new
open competition model of the Internet would remedy the long-standing anti-com-
petitive problems of the CRS business.

However, the biggest of the CRSs, Sabre, moved quickly to establish its own domi-
nance of the Internet. It used its unusually large profits at Sabre to build the first
major online agency, Travelocity. Every booking on Travelocity was a booking on
Sabre and imposed the same CRS booking fee that Sabre charged off the Internet.
Other online agencies that came along followed the same model—their bookings
went through a CRS and charged the same CRS booking fee. Thus the Internet be-

1The federal agencies that so found were the Civil Aeronautics Board, the Department of Jus-
tice, the Department of Transportation, and the General Accounting Office.
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came a branch office of the CRS oligopoly, rather than a competitive alternative to
it. And the hope of the Internet acting as a new source of badly needed price com-
petition was dashed.

That is where Orbitz came in. Orbitz was determined that the Internet could pro-
vide price competition, and Orbitz has done so, despite the fact that Orbitz also uses
a CRS to make each booking.

Orbitz offers every airline two options;

e It can pay the standard CRS booking fee, and make available to Orbitz only the
fares it makes available to all other websites and CRSs, in which case Orbitz
will give it no-bias display of its schedules and services and will book its tickets,
or

e It can get a rebate equal to about one-third of its booking fee, in return for an
agreement that any fare the airline chooses to sell to the general public through
any other outlet, it will also make available to Orbitz. If it accepts this latter
proposition, it can put that same fare anywhere else it wants—Orbitz expressly
does not limit what that airline may do with that fare anywhere else, because
this is an expressly non-exclusive arrangement. And the airline also gets non-
biased display and booking capability. This lower priced option is has been cho-
sen not only by the 5 airlines who have invested in Orbitz, but by 37 other air-
lines as well.

That is the basic offer to encourage price competition: pay us the standard
amount and give us only the standard fares to sell, or give us a few more fares to
sell and we will give you a discount on the price of having your tickets sold by us.
That is exactly what happens in any competitive distribution market. We have not
previously had price competition in air travel distribution, so some of our competi-
tors neither recognize it nor welcome it. A few of them would like you to help them
get government to prohibit price competition in the distribution of air travel. But
that would not be in the interest of competition or of consumers.

The results speak for themselves. The largest online agencies, Travelocity and
Expedia, caterwauled for months, alleging that Orbitz had exclusive rights to
webfares, or that we didn’t, but the airlines individually refused to make webfares
available to them. What was really going on was that these largest websites wanted
to get the webfares without engaging in the price-cutting competition to get them.
When government did not come to their rescue by requiring the airlines to have
these websites sell their webfares without regard to what the websites charged for
the selling of those fares, the websites did what any business would do, which is
engaged in price competition. They made offers to airlines to charge less for selling
tickets through their website in return for availability of webfares, and the airlines
individually began accepting those deals. Travelocity and Expedia now have
webfares and advertise that fact. But they got them by finally engaging in normal
price competition.

Let there be no doubt or mistake. Orbitz’ competitors are getting the websfares
now that they have begun to compete for them. Statistics that Orbitz uses to track
whether it can still substantiate the marketing claim of “the most low fares” shows
the unmistakable trend toward common fare offerings by all of the major online
travel agents. Expedia clearly leads Travelocity in this competitive battle, and their
recent marketing proudly proclaims their access to webfares. But the point is the
same. Our competitors allowed us an advantage in having better fares for about six
months while they complained to Congress and the regulators. Then they began to
do what they should—compete. The fact is that the complaints about Orbitz we have
heard for nearly two years simply are not being proven by the online travel market-
place. Today it is increasingly apparent that the complaints are nothing more than
the efforts of competitors who dominated a market to hold on to the past. Granting
them their desires will unquestionably, immediately and perhaps irrevocably harm
consumers and raise airlines’ costs at the worst possible time.

Now the question is being replayed by the CRSs. They are caterwauling that
Orbitz has exclusive fares, or that we do not but airlines are individually refusing
to make webfares available to the CRSs. What is really going on is that the largest
CRSs want to get the webfares without engaging in price competition to get them.
The question again is whether you will call for government to require airlines to
buy the distribution services of the CRSs without regard to what the CRSs charge
for that service. If you do, you would be ending any hope of price competition in
the automated distribution of air travel. You would be granting a government-pro-
tected monopoly pricing power to the CRSs.

When government requires party A to buy party B’s service, without regard to the
price party B chooses to charge, party B may now price with impunity. Why should
that excessive cost be built into the price of air travel? What public purpose could
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that possibly serve? Wouldn’t that, in this case, serve the interests of the largest
CRSs at the expense of the travelling public?

A few more points need to be made here.

First, Orbitz did not invent webfares. They were invented long before Orbitz was
even conceived. They came about because the CRSs had raised their booking fees
so high, that the cost of selling tickets through a travel agent using a CRS became
so high, that airlines could no longer afford to sell their lowest fares through that
increasingly expensive channel. When the airlines developed their own individual
airline websites, and found that those websites were by far the cheapest way to sell
a ticket, they began putting their lowest fares only on their own website. And those
fares became known as webfares. What Orbitz has done is take those webfares that
were only available on the airline’s own website, and made them more widely avail-
able by putting them also on Orbitz. And what the price competition brought by
Orbitz has done is to also take those webfares and, by pushing Travelocity and
Expedia to engage in price competition, made those webfares even more widely
available by putting many of them on Travelocity and Expedia. And if competition
is allowed to continue to work, we expect that the CRSs will sooner or later start
t(i engage in price competition as well, and those webfares will show up on the CRSs
also.

So webfares are spreading. They are becoming more and more widely available.
But there is also the benefit of spreading price competition. It is a double benefit
for consumers.

Second, not only are airlines and consumers being harmed by excessive CRS book-
ing fees, but so are travel agents. The cost of selling through a travel agent went
up over the past decade not because travel agents charged airlines more for their
services, but because CRSs kept charging airlines more for selling through a travel
agent. The travel agent was priced out of selling the lowest airline fares, not be-
cause of any cost imposed by the travel agent, but because of costs imposed by the
CRSs, decisions over which travel agents had no control. To the extent travel agents
have been harmed by the inability to sell the lowest fares through the CRS that
has them under contract, that travel agent is the collateral damage of the CRSs
having been allowed to excessively price their service for so many years. Travel
agents would benefit from competitive pressure on CRSs to more reasonably price
their services, because that would make travel agents a more price-competitive way
to sell airline tickets.

The high CRS booking fees that have burdened airlines and their customers for
years have now become a major problem for travel agents as well. Agents are being
priced out of selling the lowest airline fares by costs that are decided by somebody
else and are paid by somebody else to somebody else.

Third, Orbitz has in fact not only offered to reduce the costs of distribution as de-
scribed above, but has also offered further cost reductions well into the future.
Orbitz has agreed to a specified schedule of fees that are reduced every year for
many years into the future. With CRSs the airlines have seen their costs going up
every year. With Orbitz they see their costs going down every year. In addition,
Orbitz has offered every airline the option of using new technology being developed
by Orbitz to remove not only the search from the CRS (which Orbitz has already
done), but also the booking itself. This would eliminate the CRS booking fee, rather
than merely reduce it. Thus airlines can see substantially greater cost savings in
the future.

And fourth, the importance of the CRS booking fee is easy to underestimate, and
it is important not to. A typical CRS booking fee today is about $4.30 per segment.
So for a single connection each way, round trip itinerary, the booking fee would be
over $17. It doesn’t sound like much. But that equates to over $2 billion per year
for US airlines, and ultimately for their customers who pay for that in their ticket
prices. Distribution costs are the third biggest cost category airlines have, after only
labor and fuel. And that is in the context of a US airline industry that lost $7.7
billion last year, an all-time record worst year by far. So far this year airline losses
have been equally disastrous. There is no question that the airlines have a vital in-
terest in seeing price competition come to distribution costs.

Two numbers are particularly revealing: in the first quarter of this year, US air-
lines had an operating profit margin of negative 14%. Sabre, the largest CRS, had
an operating profit margin of positive 26%, extraordinary for any industry, let alone
one that is presumably suffering the consequences of post-9/11 downturn in the
economy in general and travel in particular.

Technology and Information Quality Competition

The CRS’s were built on technology that was cutting edge technology in its day.
Unfortunately, that day was in the 1960’s and 70’s. CRSs are built on mainframe
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computing technology, and built around programming languages that few even
know anymore. One of the characteristics of a monopoly is that it stifles innovation.
CRSs have added features to their old platforms, but at a time when most of the
world has moved from mainframes to server-based computing, the CRSs are the last
bastion of the old mainframes.

Orbitz introduced to travel distribution the use of modern server-based technology
to do searches. No online agency had done that before. It brought major new bene-
fits to consumers in the form of improved and expanded information, and it substan-
tially lowered the costs of building and operating the heart of the system.

The old mainframes were limited in the size of the search they could do in re-
sponse to a customers request. The Orbitz search is unlimited. The websites that
used CRS technology for their searches typically returned only 9 or 12 options for
the consumer to choose from. Orbitz returns hundreds of options to choose from, and
provides a handy matrix by which the consumer can readily organize those options
by airline, by lowest fare, by elapsed time, and so on. The consumer on Orbitz gets
more information and gets it in a more readily understandable and useable form—
and that is good for competition in and of itself.

The positive consumer reaction to the Orbitz offer of more and better information
produced what it should have produced, which is competitive pressure on others to
improve their offerings. Expedia, for example, after Orbitz launched, took its search
function off the old CRS mainframe and put it on modern servers. Furthermore, it
borrowed the matrix idea in a somewhat simpler version. Travelocity has also said
it intends to move off the mainframes, but has yet to do so.

This is technological competition doing exactly what it should do—pushing every-
body to get better. Not only are Orbitz customers better off because Orbitz entered
this market, but so are Expedia’s customers.

However, while the technological innovations of Orbitz now look like obvious im-
provements, at the time they were considered very risky. No one had ever attempted
to operate a CRS or an online agency using anything other than mainframe tech-
nology. Some predicted that anything other than mainframes would fail. In this en-
vironment, the only investors willing to take the risk of investing in Orbitz were
airlines. They had both the knowledge of reservations systems to be able to evaluate
the technological risk involved, and their vital interest as consumers of distribution
services in increased competition. The combination propelled them to be willing in-
vestors when no one else was.

This is exactly the kind of situation the Department of Justice and the Federal
Trade Commission had in mind when they stated, in their guidelines for business
ventures that are collaborations of competitors, that such collaborations by competi-
tors can be pro-competitive. In cases where it takes a collaboration of competitors
to create a new competitor in a field sorely lacking in competition, that can be a
very positive development both for competition and for consumers. That is certainly
the case with Orbitz.

Orbitz, however, has no interest in remaining a company with only airline inves-
tors. We need to expand our pool of investors, and that means going outside the
world of airlines to find additional investors. We have filed a registration with the
SEC for a public offering. It is our intent to make that public offering, and bring
in public investors and all the obligations that entails, as soon as market conditions
permit.

One other innovation we have brought to information quality, which unfortu-
nately has not been imitated by our competitors, is our no-bias displays. The typical
practice of the largest online agencies is that they sell—or perhaps short-term rent
would be more accurate—to airlines a commitment “to swing market share” to one
particular airline at the expense of the others. What that means in practice is that
a large online agency commits to a particular airline that it will get more consumers
to buy that airline’s tickets than would normally be the case, in return for extra
payment from that airline. Orbitz, by contrast, has barred itself by contract from
doing that. The Orbitz displays are strictly zero-bias. Our strategy is to present to
consumers the most options, in the clearest format, with no bias among any carriers
(and we offer the schedules and fares of over 450 airlines). This is an especially im-
portant benefit for small and low-fare airlines such as National Airlines and Mid-
west Express; as the DOT Inspector General has recognized, “their fares alone will
define where they are featured in the Orbitz display.”

On Orbitz any airline will get exactly the same display advantages as any other—
no better and no worse. And they don’t have to pay extra not to be biased against.
And any consumer will get thorough and unbiased information, without efforts to
push them to one airline or another. We believe that this approach offers a better
deal both to airlines and to consumers.



Customer Service Competition

Our view was that online agency websites before Orbitz offered lots of schedules
and lots of fares, but not much in the way of service after the consumer bought a
ticket. We decided that was an area where consumers wanted more and we could
deliver more. We built a series of features we call Customer Care, designed to pro-
vide consumers that follow-on service that was so lacking. When you book a ticket
on Orbitz, you have the option of signing up for follow-up information about your
flights. Orbitz will sent to you electronically continuous update information about
your flight: a delay, a change of gates, a weather problem, congestion on the road
to the airport, a delayed connecting flight, a local problem with air traffic control
delays, alternative flights or hubs you might use to solve the problem, and a great
deal more.

We find that many of our customers love this service. They tell us they often learn
of problems from Orbitz before the airline informs them of those problems.

Again, competition did what it was supposed to do. Our competitors discovered
that our customers loved this service, and they began working on up-grading their
post-booking service as well. As a result, everybody has gotten better. In fact, many
of the individual airline websites have significantly improved the follow-on service
they provide. Competition works.

The Subcommittee

The Subcommittee needs to recognize that Orbitz is an issue not because it has
reduced competition, but because it has increased it. And in particular, it has in-
creased competition in an arena that has not been accustomed to price competition
in particular in many years. The largest CRSs, Sabre in particular, are having a
difficult time adjusting to the fact that they, like other businesses in America, are
going to have to operate in a competitive marketplace. This is a new development
for them, and some of them are not adjusting well.

Orbitz is not the cause of an anti-competitive situation, it is part of the remedy
to an anti-competitive situation that has been allowed to perpetuate itself far too
long. Orbitz is part of the process of the competitive marketplace returning to an
arena from which competitive forces have long been excluded.

Some in their effort to persuade government to block new competition have al-
leged that Orbitz has such advantages that it will sweep all before it and thus ulti-
mately reduce competition. That argument is as silly as it is self-serving.

Most fundamentally, Orbitz has no advantage that others cannot duplicate if they
choose to.

* Orbitz got access to webfares, but only because it was willing to engage in reduc-
tion of booking costs to get those fares. To the extent others have been willing
to do so (particularly Expedia, and to a lesser extent Travelocity) they have got-
ten webfares as well. CRSs have thus far not been willing to compete on the
basis of the booking fees they charge. But it is clear that if they were willing
to do so, they could get access to webfares as well. So far they would rather
preserve their high booking fees. It is their choice.

e Orbitz has better search technology, performed by modern and far less expensive
computers. The Orbitz approach of using the Internet and modern server-based
computers is an approach with far lower costs of competitive entry than was
the case with CRS technology, in which new entry was fundamentally impos-
sible and never occurred. Orbitz has opened up the possibility of others entering
this marketplace by demonstrating that new technology offers significantly
lower barriers to entry. Any competitor could make the same upgrade in tech-
nology and enjoy not only better performance, but lower operating costs. It is
their choice.

* Orbitz pushed the envelope in follow-on service to consumers, but others can do
that as well, and some have. It is their choice.

* Orbitz has offered airlines commitments of further cost reductions going into the
future, and has offered the option of making most of their bookings without use
of the CRS. Any other competitor can offer that as well; they only have to make
the technology investment to make those advances possible. It is their choice.

e Orbitz offers consumers a no-bias display, with no pressure or influence on the
consumer to buy one airline over another. Orbitz loses a potential revenue
source by adopting this approach, but in return it gains some customers who
prefer the no-bias approach. Any other competitor can adopt the Orbitz no-bias
approach as well, if they are willing to give up the extra revenues that come
from selling bias. It is their choice.

* Where we are today is that CRSs sell about 70% of all airline tickets by dollar
volume. Orbitz sells less than 2%.



8

* Orbitz launched in June, 2001, and quickly became the third largest online agen-
cy, after Travelocity and Expedia. One year later Orbitz’s relative position to
those two competitors is virtually unchanged. Among the three, Orbitz had
slightly less than a third of that market a year ago, and that is what it has
today. There is no trend line of Orbitz gobbling up all before it.

The Internet share of all air travel sold is growing, and is now at about 15% by
value. But over half of that is individual airline websites, and those are growing
faster than the online agency segment, including Orbitz. Following these numbers
through, that means that Orbitz has less than 2 percent of the total distribution
of airline tickets in the U.S. Hardly the dominant position that our critics have pro-
claimed.

Most basically, if, in some unforeseen and unlikely future, Orbitz did start elimi-
nating competition, we have federal agencies with more than sufficient powers
under the anti-trust laws and aviation statutes to step in and stop it. We do not
need to stop a new competitor today, risking the elimination of clear consumer bene-
fits, because someday, in somebody’s fevered imagination, Orbitz might become so
successful as to start eliminating competition itself.

In short, we do not engage in this country in anti-trust action based on future
speculation. We act in response to evidence of an actual problem, not an imagined
problem.

As the Department of Transportation recently concluded, “...government inter-
vention in the marketplace should be designed to correct a failure of market forces,
not to replace or pre-empt them in ways that could potentially stifle competition.”

Federal and state regulators who are charged with enforcing the antitrust laws
have reviewed Orbitz extensively, spanning more than two years. And despite this
extensive review, nothing has come to light that has led any regulator to seek
changes to the Orbitz business model, agreements or structures. In contrast, the
most definitive conclusions the Department of Transportation has noted in its mul-
tiple reviews is that Orbitz entry has led to material pro-competitive advantages for
consumers and the airlines.

In April, 2000, long before Orbitz launched, Orbitz went to the Department of
Justice and suggested that they review our agreements, business plan, and the like.
We provided to Justice all our agreements, contracts, and other relevant documents.
Justice has reviewed our materials and continues to monitor our actual perform-
ance. In addition, they have sought information from airlines and from our competi-
tors. If at any time before our launch or since they had concluded that our approach,
or any aspect of our arrangements, was anti-competitive, they had full powers under
the anti-trust laws to move to stop us or to force us to modify our approach. They
have never done so.

Similarly, at approximately the same time, we made the same materials available
to the Department of Transportation and to the Inspector General of the DOT. Both
have thoroughly reviewed our agreements, contracts, business plans, and the like,
and have sought information from airlines and our competitors. DOT concluded be-
fore our launch that there was no basis for using their authority to either prevent
us from launching or to direct us to modify any aspect of our approach. They in fact
found that on balance we offered both pro-competitive and pro-consumer effects.
Like Justice, they have continued to monitor our actual performance. DOT recently
issued a report on that monitoring and found no basis for changing their original
view. It is clear that if they had found an anti-competitive problem, they have both
the legal authority and the will to act to prevent it. But they did not.

Orbitz has been thoroughly scrutinized by both Justice and DOT, and continues
to be. We have passed every test to date. This Subcommittee, if it wishes a careful
review of Orbitz, need do nothing. That review has been underway for years and
continues, despite the fact that it has found no anti-competitive problems.

Those agencies should be allowed to continue and complete their work in a thor-
ough and balanced way. No public interest is served by one-sided calls for thorough
scrutiny of Orbitz, and not of the CRS problem.

Automated distribution of air travel has long-standing problems with respect to
adequate competition. We need to work toward a restoration of competitive market
forces in this arena. Reactionary calls to artificially preserve an inadequately com-
petitive status quo do not serve the public interest and in fact work against both
competition and the consumer.

Mr. STEARNS. I want to also add that in a Washington Post arti-
cle on June 19, I was quoted as saying that I intended to hold this
hearing on this subject prior to the August recess.
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I attempted to accommodate some folks on this, and I was willing
to delay this hearing, but it did not work out. So we are proceeding
with our witnesses, and I want to thank them, and I look forward,
of course, to their testimony.

[The prepared statement of Hon. Cliff Stearns follows:]

PREPARED STATEMENT OF HON. CLIFF STEARNS, CHAIRMAN, SUBCOMMITTEE ON
COMMERCE, TRADE, AND CONSUMER PROTECTION

Good morning. I would like to welcome you all to this oversight hearing of the
subcommittee on Commerce, Trade and Consumer Protection entitled: “Are all On-
line Travel Sites Good for the Consumer: An Examination of Supplier-Owned Online
Travel Sites.” I would like to especially thank our witnesses on behalf of the Com-
mittee for their appearance and testimony.

Notwithstanding the hyper-enthusiasm for all things Internet and electronic com-
merce of the recent past, the fact remains that the Internet as an efficient, ubig-
uitous communications tool has substantially transformed, in fundamental ways,
commerce as we have known it. Electronic commerce traversing the communications
network that is the Internet is real, substantial and rapidly becoming a key compo-
nent of our economy. The hyper-predictions of not so long ago that e-commerce will
reach $3 to 4 trillion dollars by 2003 may not have come true, but by most esti-
mates, the value of business-to-business commercial transactions that transpire on-
line is well over $1 trillion today. More significantly, the rate of growth of such busi-
ness-to-business transactions is increasing unabated and it is far in excess of the
growth rate for offline commerce.

Business-to-consumer e-commerce may also have not meet the glorious predictions
of the pundits who rained during the .com bubble, but the fact remains that it has
grown substantially and it continues to grow at rates unmatched by offline com-
merce. One of the more stellar examples of business-to-consumer e-commerce growth
is the online travel business. For example, in just over three years, 15% of all airline
tickets are now being sold online and the growth rate for such transactions is still
accelerating. More significantly, increasingly consumers are seeking and receiving
more advanced travel services through online travel sites, such as arranging multi-
city or even country trips involving a myriad of reservations for air travel, car and
hotel reservations and tours.

During the .com bubble it seemed that any and all business models were tried,
as investors, in their euphoric state vis-a-vis “anything Internet” had the penchant
to welcome and accept them all. As the dust settled and we learned that while sell-
ing books online made sense, selling groceries didn’t, a “sort” of new business model
has gained in appeal among dominant suppliers in certain industries. That “sort”
of new business model calls for the dominant firms within an industry to collectively
create an online distribution network for their goods and services. In practice this
business model has manifested itself in a number of supplier-owned online distribu-
tion joint-ventures, where the participating companies tend to be the top five or six
in the industry. These supplier-owned online distribution joint-ventures are now
present across a number industries, including the air travel, lodging, cosmetics,
music, and foreign currency exchange.

There is no question that such supplier-owned online distribution systems engen-
der economic efficiencies and consumer benefits. At the same time, there is also no
question that any time competitors come together in collaborative efforts, such as
these joint-ventures, there exits the risk for collusive activity that may impede com-
merce and harm consumers. This hearing is meant to create an educational forum
to examine both the benefits and possible risks that supplier-owned online distribu-
tion systems hold for the American consumer. As examining supplier-owned online
distribution systems across the multitude of differing industries within which they
appear would have been a tall order for one hearing. Therefore, this hearing will
focus only on online joint-ventures in the air travel and lodging industries.

We have before us great expert witnesses on the issue. We had hoped to have
Orbitz and at least one of the five major airlines that own it to speak to Orbitz’s
business model directly. Unfortunately, due scheduling conflicts they were unable
to attend. However, Mr. Gary Doernhoefer, Vice President and General Counsel of
Orbitz, L.L.C. has provided the subcommittee with written testimony on behalf of
Orbitz, which I now offer to be included as part of the record.

I thank the witnesses and look forward to their testimony.
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Mr. STEARNS. At this point, the ranking member is on his way,
and so I will ask the vice chairman of the subcommittee, the distin-
guished member from Georgia, Nathan Deal.

Mr. DEAL. Thank you, Mr. Chairman. There is no admonition to
trial lawyers that says that if the facts are on your side, argue the
facts. If the law is on your side, argue the law. If neither the facts
nor the law are on your side, pound on the table.

I find it highly regrettable that this hearing has been inten-
tionally staged to provide a forum for parties who simply want to
pound on the table, since they have neither the facts nor the law
on their side.

It is even more regrettable that the company upon whom much
of this hearing is focused, Orbitz, was not afforded the same re-
spect and common courtesy with regard to notice and opportunity
to testify as those who will testify against it here today.

It is not only regrettable in my opinion, but inexcusable, that
those of us on the subcommittee who believe that all parties should
be treated fairly and equally have likewise been regarded as sec-
ond-class committee members by the staff and by some in leader-
ship positions, and who apparently don’t want anyone to interfere
with this public lynching of Orbitz in absentia.

Since the pounding on the table will soon begin, let me first set
forth some facts. Automated distribution of airline travel through
large mainframe computers began two decades before the Internet.

These are known as computer reservation systems, CRSs, and
there are only four of them in the world today. CRSs charge air-
lines booking fees that average over $17 for a single connection
round-trip.

These booking fees cost U.S. airlines over $2 billion per year. The
largest CRS is Sabre, which owns Travelocity, and today CRSs sell
about 70 percent of all airline tickets, whereas Orbitz sells less
than 2 percent.

CRSs were considered so monopolistic that in 1984 Federal rules
were created to attempt to limit their powers. Even so, the booking
fees charged by CRSs have continued to rise every year over the
past 15 years, and since 1999 they have increased 4 to 7 percent
every year, despite the falling costs of the information processing
and computer systems.

And 75 percent of Sabre’s revenues are from booking fees, which
have increased an average of 5 percent per year for the past 10
years. Thirteen months ago, five major airlines created Orbitz in
order to provide customers with better service and cheaper travel
costs.

Last year U.S. airlines lost $7.7 billion, and are carrying debt
burdens of $110 billion, and for the first quarter of this year have
an operating profit margin of negative 14 percent.

Sabre, the largest CRS, and the parent company of Travelocity,
had an operating net profit margin of positive 26 percent. Orbitz
has been success by applying advance technology and making its
products user friendly for those who want to book their flights on-
line.

Travelocity, through its old CRS mainframes, are still using
those old mainframes, but wants Congress to protect it. How can
this subcommittee, which is charged with consumer protection, con-
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demn those who have been innovative, and attempt to reward old
monopolistic entities who refuse to modernize in an effort to try to
eliminate their competition through this committee means.

Just as the facts are not on the side of those who criticize Orbitz,
neither is the law. Before Orbitz was launched, it went to the Jus-
tice Department and asked them to review their business plan and
agreements, and DOJ did so, and had they thought that Orbitz was
anti-competitive, they had the power to stop them, but they have
not done so.

The Department of Transportation and the Inspector General of
the DOT have also monitored Orbitz and have likewise found their
practices to be not anti-competitive.

The recently released DOT report to Congress on Orbitz that was
engineered by some of the witnesses here today don’t find any vio-
lations either, and contain this statement, and I quote:

“Government intervention in the market place should be de-
signed to correct the failure of market forces, and not to replace or
preempt them in ways that could potentially stifle innovation.”
That is good advice for this subcommittee.

Those are the facts and the law, and no amount of pounding on
the table is going to change them. By taking financial risks and by
employing innovative technology, Orbitz has lowered the cost of air
travel, has made booking of flights over the Internet user friendly,
and through the power of competition has rattled the cages of some
of this monopolistic opponents.

That is what this subcommittee should encourage and not vilify.
Thank you, Mr. Chairman.

Mr. STEARNS. I thank my colleague, and I think your robust tes-
timony will provide advocacy for anyone who could not make it in
a very, very confident and able way. The gentleman from Ne-
braska, Mr. Terry.

Mr. TERRY. Thank you, Mr. Chairman. I want to thank you for
holding this hearing. My friend from Georgia is a trial lawyer, and
the adage is that if the facts are not on your side, argue the law;
and if the law is not on your side, settle and get out of the case
as fast as possible.

Otherwise, the other part of the adage is attack their credibility,
and I hope that is not what we are here to do today as may be sug-
gested. But I am one of those people who signed the letter asking
for this hearing, because I am worried about what appears to be
an attempt for on-line anti-competitive behavior.

And I will submit my full statement for the record, only highlight
the two points that concern me, and why I want to have this level
of discussion here today. Any time you have an entity, when there
is vertical integration, and you have the five major airlines that
own this, the first thought can only be that they want to control
every facet of booking airlines.

Fortunately, as Mr. Deal has pointed out in his statement, there
is so much competition on-line anymore that it may just be com-
mercially impossible to dominate at the level that probably they in-
tended when they formed this.

The other issue that I think probably gives you credibility where
you can argue facts, and can argue law in a case like this is the
most favored nations clause that is in here that gives those people



12

that participate, started up Orbitz, the self-serving lowest fares
that others can’t get.

So I want to talk about that. Now, fortunately, I think the fact
that they haven’t been able to dominate the market probably
speaks well for the market. The fact that they intend to go out for
an IPO certainly lessens my concerns of the vertical integration,
that it is the five major airlines that own this entity of Orbitz.

Mr. Chairman, I have a more complete statement that I wish to
enter into the record, but I am anxious to hear from the witnesses,
and I know that their time is short as well. So I yield back.

[The prepared statement of Hon. Lee Terry follows:]

PREPARED STATEMENT OF HON. LEE TERRY, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF NEBRASKA

Thank you, Mr. Chairman, and I thank you for holding this hearing on an issue
of growing concern, not only in the airline industry, but other sectors as well. As
I noted in a letter to you May 16th requesting this hearing, brick-and-mortar com-
petitors in any industry joining forces for an e-commerce venture raises serious con-
cerns. We have seen this trend extend past online travel and into the music and
hospitality industries, and I commend you for holding this hearing to ensure mem-
bers of your subcommittee are well informed on the issues surrounding supplier-
owned online ventures.

In April, I joined more than 20 of my colleagues in a letter to Deputy Assistant
Attorney General Hugh Pate, requesting the Justice Department fully investigate
the practices of Orbitz, a supplier-owned online travel company. My concerns in this
regard were twofold. First, the owners of Orbitz are the five largest airline compa-
nies: United, American, Northwest, Delta, and Continental. Moreover, representa-
tives of these companies sit on the board of directors of Orbitz. These facts raise
obvious concerns as to the completeness of information provided to consumers about
competing airlines when surfing Orbitz.com. Is it coincidental these five airlines rep-
resent lowest fares on Orbitz searches more than 70% of the time, whereas other
online travel sites return lowest fares for these same five airlines little more than
60% of the time? I understand Orbitz soon will be offering an IPO, which will dimin-
ish some of my concerns of it being owned by the five major carriers, but will do
nothing to ease my apprehensions it is still being operated by the five largest air
carriers.

My second concern is the so-called “most-favored nation” clause mandated by
Orbitz for participating airlines. MFN requires participating airlines to produce low-
est fares and make them available to Orbitz at all times. This clause provides a
competitive advantage to Orbitz, and consequently its five owners. Worst of all, this
clause makes consumers dependent on the company, rather than the company de-
pendent on